No. 8 Financial Cooperatives

(Published 8th April, 2011)
Act
No. 8 of 2011

I assent

PROF. BINGU wA MUTHARIKA

PRESIDENT

Ist April, 2011

ARRANGEMENT OF SECTIONS

SECTION
PART I— PRELIMINARY

1. Short title and commencement
2. Interpretation
3. Application

PART II—LICENSING OF REGISTERED SACCOs

Prohibition against operating without licence
Application for licence

Criteria for licensing

Issue of licence

Condttions of licence

Prohibition against transfe of licence

10. Expiry of licence

11. Suspenstion or revocation of licence

12. Revocation of licence not rehief from obligations
13. Protection of name

X NS s

O

PART III—CoNpucT OF BUSINESS IN CERTIFIED PREMISES

14. Premises certifirates
15. Business to be conducted in certified premises

PART IV—REGISTER OF LICENSED SACCOs

16. Register
17. Publication of licensed SACCOs
18. Evidence of Register



No. 8

Financial Cooperatives
SECTION
PART V—PERMISSIBLE ACTIVITIES OF SACCOS
19. Permissible services for primary SACCOs

20.

21.
22.
23.
24.
23.

26.
27.
28.
29.
30.
31.
32.
33.
34.
335.
36.
37.
38.
39.

40.
4].
42.
43,
44.
43.
46.

47.
438.

Permissible services for secondary SACCOs

PArRT VI—GOVERNANCE OF SACCOs

Directors’ terms of office, meetings, rcsponsibilitics
Duties of management

No employee director in licensed SACCOs
Disclosure of fees, expenses, paid to director
Internal control systems

PART VII—REGULATION AND SUPERVISION OF SACCOs

Capital requirements

Minimum liquid assets

Additional directives for SACCOs

Other permissible investment of funds
Insider lending

Charge against shares and savings deposit
Treatment of dormant accounts

Limits on loans and credit facilities
Ownership shares

Conduct of business

Disclosure of cost of borrowing
Exhibition of financial and other information
Actions requiring approval

Amendment of by-laws

PART VIII—ACCOUNTS AND AUDIT

Financial year

Accounts

Disclosure requirement
Supervisory comimittee

Duties of external auditor
Qualification of external auditor
Rectification of audited accounts

Accounting records and retention
Publication and sharing of information

PART IX—REMEDIAL MEASURES AND WINDING-UP Ol SAC:C()S

49.

Remedial measures

50. Winding-up



No. 8 | Financial Cooperatives ' 3

SECTION
PART X—DEPOSIT GUARANTEE FUND

51. Establishment of Deposit Guarantee Fund
52. Appoimment of Board of Trustees

53. Composition of Board of Trustees

54. Powers and functions of Board of Trustees
55. Remuneration of Board of Trustees

56. Sources of Deposit Guarantee Fund

57. Protection of deposits

58. Contribution to Deposit Guarantee Fund
59. Deposit Guarantee Fund annual report

PART XI—MISCELLANEQUS PROVISIONS

60. Default by officers

61. Falsification of books, and other prohibited acts
62. Employer or agent to deduct and remit

63. Fee or commission for effecting deductions

64. Voluntary mergers

65. Confidentiality

66. Money laundering transaction

67. Obstruction of the Registrar and other prohibited transactions
68. General offences and penalties

69. Regulations

70. Directives and guidelines

71. Voluntary membership withdrawal from SACCO

PART XII—TRANSITIONAL PROVISIONS

72. Transitional provisions
73. Compliance by existing SACCOs

An Act to provide for the regulation and supervision ol financial
savings and credit cooperative societies and to make provision
for matters connected therewith or incidental thereto

ENACTED by the Parliament of Malawi as follows—

PART I—PRELIMINARY

1. This Act may be cited as the Financial Cooperatives Acl. Short title and
2010, and shall come into operation on such date as thc Minister L‘“'“i“ﬂ"“
. . . . 4R L
shall appoint by notice published in the Gazette.
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2.—(1) In this Act, unless the context othcrwise requires—

“Appeals Committee” means the Financial Services Appeals
Committee established under the FFinancial Services Act, 2010);

“bank” has the meaning ascribed to 1t in the Banking Act, 2009;

“body corporate” means a company or corporation Incorpo-
rated under or by virtue of the laws of Malawi or of any other
state, but does not include a corporation sole;

“borrower” means a person who has concluded a loan
agreement with a SACCO;

“capital” includes unimpaired reserves, retained earnings,
donations to a SACCO and permanent and non-withdrawable
shares;

“compulsory or collateral savings” means a sum of moncy
which 1s paid to a SACCO as—

(a) security;

(b) partial guarantee of a loan; or

(c¢) a precondition for a loan granted or promised to be
granted at a future date to a member making thc payment;

“cooperative society” means an entity registered under the
Cooperative Societies Act;

“credit facility” means—

(a) the granting by a SACCO of an advance. loan or other
facility which enables a member of the SACCO, or another
person at the request of the member, to access funds or
financial guarantees; or

(b) the incurring of an obligation by a SACCO on behalf of
a member at the direction of the member;

“deposit” means money entrusted to a SACCQO and accepted by
it for credit to a depositor’s account, without putting up any

securnty for the deposit;

“director” means a member of the board of directors of a
SACCO;

“dormant account” means an account that has been kepl
inactive for twelve (12) months; |

“licence’ means a licence 1ssued 1 accordance with this Act;
“licensee” includes a provisionally licensed SACCO:;

“national association” means an umbrella body ol all financial
cooperatives in Malawi; |
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“officer” includes a manager of a SACCO;

“ownership share” means an amount held by a member and
established by the SACCO as the member’s ownership interest in
the assets of the SACCO;

“permanent and non-withdrawable share” means a share ot a
SACCO that may not be redeemable or repurchased by the
SACCO;

“person” includes an individual, a body corporate, a
partnership, an association, and any other group of persons acting
in concert, whether incorporated or not;

“primary SACCO” means a SACCO the membership of which

consists of individual persons and includes any body of persons
approved by the Registrar of Cooperative Societies;

“provisionally licensed SACCO” means a registercd SACCO
that, immediately before the coming into effect of this Act, i1s
carrying on SACCO business;

“Register’” means the SACCO Register established and
maintained pursuant to section 16;

“Registrar of Cooperatives” means the Registrar of
Corporatives as defined in the Cooperative Societies Act;

“SACCO” means a savings and credit cooperative socicty
registered under the Cooperative Societies Act and licensed under
the Financial Services Act, 2010, whose principal object includes
accepting deposits, advancing of loans, and providing other
financial services to, or for, its members;

“secondary SACCO” means a SACCO, the membership of
which is restricted to primary SACCOs;

“supervisory committee” means a supervisory committee
elected by a SACCO under section 43.

(2) Subject to subsection (1) and except where ua contrary
intention appears, expressions used in this Act shall have respective
meanings as in the Financial Services Act, 2010.

3. This Act shall apply in addition to the Financial Services Act,
2010, and the Cooperative Societies Act, to all persons providing
member-based savings and credit services as a whole or as part of
their business except to the extent that such persons are exempted by
the Registrar pursuant to his authority under the Financial Services
Act, 2010.

Cap. 47:02

Cap. 47:02
Act No. 20 of
010

Act No. 20 of
JO10

Application
Act No. 20 of
2010

Cap. 47:02

Act No. 20 of
2010
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PART II—LICENSING OF REGISTER:D SACCOS

4.—(1) No person shall engage in the business ol receiving

deposits, extending credit and providing other financial scrvices to

its members as a SACCO unless he 1s—

(a) firstly incorporated under the provisions of the Cooperative
Societies Act; and

(b) licensed under the provisions of the lI‘inancial Scrvices Act.
2010, as a—

(1) primary SACCO; or
(i1) secondary SACCO.

(2) Any person who contravenes section (1) commits an offence.

5.—(1) An applicant for a licence shall submit an application 1n
writing in a form prescribed under the Financial Services Act, 2010,
and containing such information as the Registrar may spccity.

(2) An application under subsection (1) shall be accompanied by
a fee as specified by the Registrar.

6.—(1) In considering an application for a licence, the Registrar
shall, in addition to the requirements stipulated in thc Fmancial
Services Act, 2010, take into account the following factors- -

(a) that the applicant is incorporated under thc Cooperative
Societies Act;

(b) that the applicant is a member of a national association of
financial cooperatives;

(¢) the financial condition and prospects of the applicant;

(d) that the applicant shall be governed by a board of directors
elected from within its membership;

(¢) that the by-laws of the SACCO provide for prudent
governance in accordance with cooperative principles; and

(f) any other matter that the Registrar may consider necessary.

(2) A primary SACCO, or fifteen licensed primary SACCOs.
in case of a secondary SACCO, shall submit to the Registrar a
omplete set of application for a licence

(3) The Registrar may grant a licence to a primary or secondary
SACCO upon being satisfied that the proposed busincss shall be
financially viable.

P
k.
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| 7'.+--——-(1) The Registrar shall, within sixty days from the date ol

-receipt of a completed application for a licence—
(a) grant a licence with or without conditions; or
(b) refuse to grant a licence. |

(2) The Registrar shall communicate his decision in writing to the
applicant; '

Provided that, in case of refusal, he shall give reasons.

(3) A person aggrieved by the decision of the Registrar may
appeal to the Appeals Committee in accordance with the Financial
Services Act, 2010, within thirty days after being notitied of the
decision. '

(4) The Appeals Committee may reverse the decision of the
Registrar where—

(a) the Registrar failed to follow required procedures in
making his decision;

(b) the Registrar’s decision was contrary to this Act:

(c) there was no factual basis for the decision of the Registrar:
or

(d) based on a review of the record, the Registrar—
(1) committed a manifest error in his assessment of facts; or
(i1) abused his discretion in making his decision.

(5) The Appeals Committee may, in consultation with the
Registrar, specify further requirements to be fulfilled for the grant ot
a licence to a registered SACCO.

8. The Registrar may endorse on a licence granted under the
Financial Services Act, 2010, such conditions as hc¢ considers
necessary and may, from time to time, add, vary or substitute such
conditions when deemed appropriate. |

9.—(1) A licence shall not be transferred, assigned or encumbered
in any way. |

(2) Any person who contravenes subsection (1) commits an
offence.

10.—(1) A licence shall automatically expire where the licensce
fails to commence its business within a period of one year following
the granting of the licence.

(2) Where a licence has expired pursuant to subsection (1) and the
applicant indicates to the Registrar his interest to operate the
business, the applicant may submit a fresh application to the
Registrar in accordance with section 3.

Issue of
licence
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11.—(1) In addition to provisions under the Financiél Services
Act, 2010, the Registrar may, by notice in writing to a licensed
SACCO, suspend or revoke the licence wherce the SACCO. -

(a) is deregistered under the Cooperative Societies Act; or
(b) fails to comply with this Act or any f{inancial scrvices law;

(2) Upon suspension or revocation of a licence as provided under
the Financial Services Act, 2010—

(a) the Registrar shall record the revocation of a licence in the
Register; and

(b) in addition to the powers of thc Registrar under the
Financial Services Act, 2010, the. Registrar shall give directions
with respect to the disposal of any assets, and the conduct of any
transactions permitted under the licence.

(3) Any person aggrieved by the decision of thc Registrar to
suspend or revoke a licence may appeal to the Appeals Committee
in accordance with the provisions of the l'inancial Scrvices Act,

2010.

(4) The decision of the Registrar shall remain in force unless
reversed by the Registrar or set aside by the Appeals Committee.

(5) The Registrar shall inform the Registrar ol (Cooperative
Societies of his decision to suspend or revoke a hicence within five
days of making the deciston.

(6) A SACCO whose licence is suspended or revoked shall
immediately cease to provide, directly or indirectly, any financial
service, including as an agent of any financial institution.

(7) Any person who contravenes this section commits an offence.

12.—(1) Revocation of a licence shall not relieve the licensee of
any obligation incurred or assumed by thc licensce during the
period of validity of the licence.

(2) The revocation of a licence shall not prevent a cooperative
society from carrying out cooperative busincss under thc
Cooperative Societies Act.

13.—(1) No person, other than a registercd or licensecd SACCQO,
shall—

(a) use a name or title containing the words “SACCO” or
“Savings and Credit Cooperative’;

(b) present himself as a SACCO; or
(¢) conduct business as a SACCO.

(2) No person shall adopt a name that 1s identical (o that of
another SACCO or similar as to be misleading or causc confusion.

77
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(3) Notwithstanding subsection (1), an apex society that is a
. federation or confederation of SACCOs or an organization whose
membership or ownership consists primarily of SACCOs or
SACCO organizations may use the words “SACCO” or “Savings
and Credit Cooperativ " in its official name.

(4) Any person who contravenes this section commits an offence
and shall, upon conviction, be liable, to a fine of one million
Kwacha (K1,000,000) and to imprisonment for four years.

PART HHI—ConbDucT OF BUSINESS IN CERTIFIED PREMISES

14.—(1) The Registrar may determine minimum standards for

premises of a SACCO.

(2) The Registrar shall carry out an inspection of the
premises of a SACCO to determine compliance with the minimum
standards referred to in subsection (1).

(3) Upon certifying the compliance of the premises with the
determined minimum standards, the Registrar shall 1ssue a premises
certificate.

(4) A premises certificate of a SACCO shall indicate--
(a) the name of the SACCO:;

(b) the type of business that the licensee is authorized to
conduct:

(c) the date of certificate;
(d) the number of certificate; and
(e) the place of business.

(5) A SACCO shall not engage in any business othcr than the
business designated in its premises certificate.

Premises
(‘ertificate

15.—(1) A SACCO shall conduct its business at thc place ol Business

business specified in the premises certificate.

(2) A SACCO wishing to relocate from the place of business
specified in the premises certificate shall make an application to the
Registrar.

(3) Where the Registrar is satisfied with reasons for the relocaﬁon
of the place of business of a SACCO, he shall issue a new certificatc
to the SACCO.

(4) A person who contravenes the provisions of this section
commits an offence.

to be
conducted
i certified
premises
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PART IV—REGISTER OF 1.ICENSED SACCOS

16.—(1) The Registrar shall establish and maintain a register to
be known as the SACCO Register.

(2) The Registrar shall enter into the Register particulars of all
licensees and their licences.

(3) The Register or a copy of the Register shall be available for
inspection by the public at the offices of the Registrar during
working hours.

17. The Registrar shall cause the list of all hcensed SACCOs to
be published once every year in at least one electronic or print media
of national circulation.

18.—(1) For the purpose of ascertaining the facts concerning
licensing status of any person, entries made in the Register shall be
prima facie evidence as to those facts. |

(2) A document certified by the Registrar as a true copy or extract
of the Register shall be admissible in any proceedings including in
any court as prima facie evidence of the contents of the Register.

PART V—PERMISSIBLE ACTIVITIES OF SACCQS

19.—(1) A primary SACCO may—

(a) provide deposit, credit and financial services to 1ts
members: and

(b) 1invest 1ts funds,

as permitted under this Act:

Provided that no more than five per cent of 1ts assets, or as may
be determined by the Registrar, from time to time, shall be invested
in non-financial activities.

(2) A SACCO may offer transactional scrvices such as moncy
transfers, automated teller machine services, to non-members
provided that the services do not directly affect the balance sheet ol

the SACCO.

(3) An individual or body corporate may become a member of a
SACCO or SACCOs subject to the same one-membcer one-vote
restrictions, deposit and loan concentration limits.

(4) Notwithstanding any written law. but subject to any
restrictions in its licence, a primary SACCO may otfcr any of the
following services—

(a) credit facilities;

(b) shared branching among SACCOs;
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'(c) transfers;

(d) chequing;

(e) deposit taking;

(f) Insurance agency;

(g) leasing;

(h) bill payments;

(i) automated teller machines and debit cards;

(j) participatory loans among other SACCOs; and

(k) any other financial services as the Registrar may approvc.
from time to time.

20.—(1) Notwithstanding any written law, a secondary SACCO
may provide all of the services permissible to primary SACCOs, n
addition to liquidity management services, auditing services of
primary SACCOs, clearing services and securitization.

(2) Notwithstanding any written law, a secondary SACCO may
directly participate in any national payments, clearing and
settlement system.

(3) Subject to prior written approval of the Registrar, a secondary
SACCO may provide insurance services to a person that has a
deposit with, or an investment in, the ownership shares of, a primary

SACCO.

(4) The Registrar may issue Registrar’s directives with respect to
provision of insurance services by the secondary SACCOs.

(5) A SACCO may have access to the liquidity window of the
Reserve Bank under such conditions as the Reserve Bank may
define. |

PART VI—GOVERNANCE OF SACCOS

21.—(1) In addition to the provisions of the Financial Services
Act, 2010—

(a) with the exception of the chief executive officer, a term of
office of any director shall not exceed three years;

(b) a director may serve up to a maximum of two consecutive
terms of office after which time he can be re-elected to the board
after sitting out one full term;

(c) the directors shall meet at least once every quarter or as may
‘be determined by the Registrar for the transaction of SACCO
business; and

(d) the Registrar may determine responsibilities and qualifica-
tions for the directors of a SACCO.

11
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(2) Any appointee director deemed not to be fit and proper by Lhe
Registrar may be granted one year or such other time as may be
directed by the Registrar to obtain the requisite skaills.

22.—(1) Management of a SACCO shall prudently oversee the
operations of the SACCQO, in accordance with this Act, the Financial
Services Act, 2010, and policies established by the board of

directors of the SACCO.

(2) The Registrar may, through Registrar’s directives, delermtne
responsibilities and qualifications of any officer in the management
of a SACCO.

23. No employee of a SACCOQ, other than the chicf executive
officer, shall serve as a director of the SACCO.

24. Any compensation, fee and travel or meeting cxpense or
reimbursement paid to a director of a SACCO shall be disclosed to
the members of the SACCO at the annual general meceting.

25. A SACCO shall, at all times, maintain internal control
systems.

PART VII—REGULATION AND SUPERVISION OF SACCOS

26.—(1) The Registrar shall, through Registrar’s directives
and without prejudice to the generality of his powers under this Act
or the Financial Services Act, 2010, determine the minimum capital

for SACCQOs.

(2) The Registrar may, from time to time, detcrmine on-going
capital requirements for individual SACCQOs where supervisory
review process reveals risks warranting additional capital.

27.—(1) A SACCO shall maintain such minimum holding of
liquid assets of deposits and borrowings ot its members as may be
prescribed, from time to time, by the Registrar.

(2) Every SACCO shall calculate the average period balance of its
deposits and borrowings at the close of business for submission 1o
the Registrar on such day as may be prescribed through directives.

28.—(1) In addition to directives issued under the Ifinancial
Services Act, 2010, the Registrar may deternmiine---
(a) levels of standards for the categories of SAC(COs; and
(b) other financial and operational standards for SACCOs.
(2) The Registrar may take appropriate supervisory action iIn

accordance with provisions of this Act in the case of a SACCO
which contravenes the provisions of this section.
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(3) Any director or person concerned in the managcment of a
SACCO who fails to act reasonably to comply with subsection (1)
may be liable to administrative penalties under the Financial

Services Act, 2010.

29.~—(1) Any funds of a SACCO not committed in Ioans to 1ts
members may be invested in—

(a) securities, or other debt instruments issued or guarantecd by
the Government or any agency of the Government;

(b) deposits, with banking institutions;

(c) shares, deposits in, loans to any secondary SACCO licensed
under this Act; and

(d) other investments as may be determined by thc Registrar
from time to time.

(2) An investment made under this section shall not in the
aggregate exceed such proportion of the total core capital and
deposits of a SACCO as the Registrar may prescribe.

(3) A SACCO shall not purchase or acquire any land or any
interest or right therein except as may be reasonably necessary for
the purpose of conducting its business and where such 1investments
do not exceed such proportion of the total assets of the SACCO as
the Registrar may prescribe.

30.—(1) A licensed SACCO may make loans to its employecs
and members of its board of directors in an amount 1n thc aggregate
not exceeding such proportion of its total assets as the Registrar
may, from time to time, prescribe.

(2) No director or employee of a SACCO shall rcceive any
product or service from the SACCO on terms that are any more or
less favorable than any other member of the SACCO with a similar
credit history and capacity to repay.

(3) All loans of a SACCO involving any related party of a
SACCO shall be disclosed to the board of directors and annually to
the Registrar.

(4) No employer or director of a SACCO shall act as a guarantot

of any person with respect to a loan advance or credit facility
granted to a person by the SACCO.

(5) No employee, director or agent of a SACCO shall participate
or be present in the deliberation upon or the determination of any
question affecting that person’s pecuniary interest or thc pecuniary
interest of any related party and in that event such person shall
disclose any related parties or conflicts of interest annually to the
board of directors.

e & g -
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(6) A person who fails to disclose thc interests outlined in
subsection (5) commits an offence. -

31.—(1) A SACCO shall hold a first charge against share capital,
deposits and upon any dividends or interest payable to a member for
any debt due to the SACCO from a member, as a guarantor or
endorser of a loan, credit facility or any othcr obligation.

(2) A SACCO may refuse to allow withdrawals from any deposit
account operated by a member where such member 1s in arrcars on

a debt owed to the SACCO.

32.—(1) The Registrar shall, upon expiry ot three years ol
holding funds in SACCO member’s account that 1s deemed
dormant, determine, from tirhe to time, direction on trcatment of
such funds.

(2) The direction shall be restricted to the promotion and
development of SACCOs in Malawi.

33. A SACCO shall not, without prior approval of the Registrar,
grant or permit to be outstanding any credit {acility to any member
as may be determined, from time to time, by the Registrar.

34.—(1) No member of a SACCO shall, without the approval of
the Registrar, hold more than ten per cent (10%) of the ownership
shares or deposits in the SACCO, individually or cumulatively
through related parties.

(2) Subject to subsection (3), ownership shares in a SACCO arc
liabilities of the SACCO.

(3) Ownership shares shall be cquity of the SACCO if the
SACCO’s by-law provides for the shares to be permanent and
non-withdrawable.

(4) Ownership shares that are redeemable may, subject to
compliance with this Act and the Financial Services Act, 2010, be
purchased at their issue price and in the event of insolvency, such
ownership shares shall be redeemable at the discounted value of the
insolvency.

(5) A SACCO shall, through by-laws, determine the value of
ownership share in the SACCO.

35. A SACCO shall—

(a) conduct business with integrity, prudence and professional
skill; '

(b) focus on the institutional sustainability of {inancial services
to members; and

(c) engage only in bona fide transactions.
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36. A SACCO shall at all times disclose, in writing, to the
borrower, the cost of borrowing, including the interest rate and
related fees.

37.—(1) A SACCO shall exhibit, throughout the year, in a
conspicuous position in every place of business— .

(@) a copy of its last audited financial statements in the
prescribed format;

(b) code of conduct;

(¢) information on member rights and responsibilitics;
(d) financial products and services it offers; and
(e) terms under which products and services are offcred.

(2) A SACCO that does not comply with the provisions of this
section commits an offence and shall be lhable to administrative
penalty under the Financial Services Act, 2010.

- 38. In addition to provisions that réquire approval of the
Registrar in this Act, a SACCO shall not, without prior written
approval of the Registrar—

(a) open or close a place of business in Malawn,

(b) engage on its own account in wholesale or rctail trade,
including import and export trade, except insofar as may be
necessary in the course of the satisfaction of debts duc to 1t;

(¢) purchase or acquire or hold immoveable property other than
for the purpose of conducting its business unless acquired in
default of repayment in which case the immoveable property be
availed for resale as soon as possible thereafter;

(d) offer any deposit or credit products to a non-mmember or
invest in the shares of another SACCO; and

(e) undertake amalgamation or similar corporate restructuring
transaction.

39.—(1) A SACCO shall notify the Registrar of any ainendments
to its by-laws within thirty days of the adoption of such amendments
by the membership.

(2) A SACCO shall submit to the Registrar of Cooperatives, for
approval, a copy of proposed amended by-laws.

PART VIII—ACCOUNTS AND AUDIT

40. The financial year for a SACCO shall be the period ol

twelve months ending on the thirty-first (31st) of December in cach
year, or as may be determined by the Registrar.

m-roe el
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41. A SACCO shall keep accounts and records which -

(@) shall show a true and fair state of affairs of the
institution; and

(b) shall explain all transactions, and the financial position of
the SACCO to enable the Registrar to determinc whether the
institution has complied with the provisions of this Act.

42. The financial statements of a SACCQO shall
disclosures on—

imnclude

(a) members, 1f any, who hold more than ten per cent (10%) of
the share capital and deposits in the SACCO; and

(b) any advance or credit facility excecding such limits of its
core capital as may be determined by the Registrar.

43.—(1) A SACCO shall, at its annual general mecting, elect a
supervisory committee from its membership who shall report to the

board of directors on intermal control systems and financial
condition of the SACCO.

(2) The supervisory committee shall also present its findings to
the members at the annual general meeting.

(3) Former, but not current, directors shall be eligible 1o run for
election to the supervisory committee. '

44.—(1) In addition to the duties of an external auditor under the
Financial Services Act, 2010, the supervisory committee, In
consultation with the board of directors, shall appoint an external
auditor who shall report to the board of directors on

(a) profit and loss account;
(b) assets and liabilities of the SACCO:;
(¢) cash balances, securities and accounts;

(d) delinquent loans and loans to directors and employees and
their related parties;

(e) any violation of prudential standards or a condition ol the
licence;

(f) any other contravention of this Act; and
(g) any other matter as may be determined by thc Registrar.

(2) Where for any reason a casual vacancy occurs in the
appointment of the external auditor in the course of the year of the
appointment, the board of directors of the SACCO shall, with the
approval of the Registrar, and subject to subsection (1), appoint
another external auditor.
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45. No person shall be qualified for appointment as :n external
auditor of a SACCO unless the person—

(a) 1s qualified as an auditor under the Companies Act; and

(b) is not—
- (1) an officer of a SACCO;
(11) a partner of a director of a SACCO;
(11i) an employer or employee of an officer of a SACCO;
(vi) an officer or employee of an associate of a SACCO;

(v) a partner or an employer of a person who regularly
performs the duties of secretary or book-keeper for a SACCO:
or

(ifv) a firm or member of a firm of auditors of which any
partner or employee falls within the categories enumerated in
this paragraph. |

46.—(1) Where the Registrar 1s satisfied that the audited accounts
of a SACCO do not comply with the requirements of this Act or that
the audited accounts contain information that may be misleading.
the Registrar may require the SACCO to—

(a) amend the audited accounts to comply with the require-
ments of this Act;

(b) correct the misleading information; or

(c) submit to the Registrar further documents or information
relating to the accounts as the Registrar may deem appropriatc.

(2) Where the Registrar is satisfied that the non-compliance with
the requirements of this Act was deliberate and has been caused with
mala fide intentions, he may revoke the licence of the SACCO or

impose administrative penalties under the Financial Services Act,
2010.

47.~—(1) A SACCO shall maintain books, records, accounting
systems and procedures in the manner approved by the Registrar.

(2) The records relating to a SACCO may only be destroyed
under such conditions, and after such period of retention of thc
records, as the Registrar may prescribe.

48.—(1) The Registrar shall publish in whole or in part, at such
times and in such manner as he deems fit, any information furnished
to him under this Act.

(2) The information furnished under subsection (1) shall not bc
published if such disclosure details financial affairs of an individual
account holder, unless written consent of the account holder has

been granted.

—— A -l -
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(3) Except as provided in this Act, no pcl'soﬁ shall disclose or
publish any information which comes into his posscssion in the
course of the performance of his duties or responsibilitics under this
Act. |

(4) A person who discloses or publishes any information In
contravention of subsection (3) commits an otfence.

(5) Notwithstanding the provisions of this section

(a) the Registrar may disclose any information reccived under
this Act to any financial regulatory authority, tax authority, fraud
investigations authority or pursuant to a court order, within or
outside Malawi, where such information is reasonably required
for the proper discharge of the functions of the Registrar or the
requesting regulatory authority, tax authority, investigation
authority or court;

(b) a SACCO shall, in the ordinary course of business and in
such manner and to such extent as the Rcgistrar may prescribe,
exchange such information on non-performing loans as may, from
time to time, be specified by the Registrar; and

(¢) the Registrar and any SACCO may. in the ordinary course
of business in such manner and to such cxtent as the Registrar
may prescribe, exchange such information as is rcasonably
required for the proper discharge of their functions.

(6) No duty to which a SACCO or its officcrs may be subject shall
be breached by reason only of the disclosure. in good faith, of any
information under this section to—

(a) the Registrar or to another SACCO; or
(b) a credit reference bureau,

in the course of the performance of their duties and no action shall
lie against the SACCO or any of its officers on account of such
disclosures.

PART IX—REMEDIAL MEASURES AND WINDING-Up 01 SACCOS

49.—(1) In addition to the provision of the Financial Services
Act, 2010, the Registrar may issue an order directing a merger of a

SACCO with any other SACCO that voluntarily agrees to the
merger upon the Registrar being satisfied or where thc Registrar

has reasonable cause to believe that in respect of a-SACCO- -

(a) its capital is seriously affected and does not mect the
prescribed requirements,

(b) the continuation of its activities is not in the best interest of
its depositors or creditors;

(¢) its assets and provisions are insufficient to cover its
liabilities; or
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(d) the SACCO has refused or refuses to permit an inspection
to be made of its business in accordance with provisions of this
Act, or has otherwise obstructed such inspection, or has failed to
comply with any requirements of the Registrar:

Provided that the Registrar is satisfied that—-

(a) a SACCO cannot reasonably be expected to operate as a
viable stand-alone organization;

(b) other alternatives are not reasonably available;
(c) interest of members would be best served by the merger:.
(d) a merger is acceptable to the receiving institution; and

(¢) the merger would not severely impact the financial
condition of the receiving SACCO.

(2) If no suitable merger partner can be identified, the Registrar
may-—

(a) identify a compromise or arrangement between thec SACCO
and 1ts creditors; and

(b) wind-up a SACCO and appoint a liquidator.

(3) In the case of liquidation, the Registrar shall have full and
exclusive powers to manage and control the SACCO in liquidation.
including powers to—

(a) temporarily continue its operations;

(b) stop or limit the payment of its obligations;

(c) employ any necessary officers and employees;

(d) execute any instrument in the name of the SACCO; and

(e) initiate, defend and conduct in the name of the SACCO any
action or proceedings to which it may be a party.

(4) Upon liquidation, the Registrar shall inform the Registrar of
Cooperatives of the ligudation.

50.—(1) Upon liquidation or voluntary winding-up of a4 SACCO
by its members, any remaining net assets after paying all deposits
and creditors shall be used to—

(a) repurchase ownership shares at their issue price:

(b) if the SACCO is insolvent, repurchase at the discounted
value of the insolvency; and

(¢) any balance shall be donated to another cooperative, that
members choose, for the expressed purpose of education on
cooperatives.

(2) The Registrar may refuse to make any payments to any person
who, in the opinion of the Registrar, had any responsibility for, or
may have benefited directly or indirectly from the circumstanccs
leading to, the SACCO becoming insolvent.

19
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PART X—DEPOSIT GUARANTYLE FUND

51.—(1) There is hereby established a fund to be known as the
Deposit Guarantee Fund.

(2) The Deposit Guarantee Fund shall vest in a Board of Trustees
appointed under this Act.

(3) The funds under the Deposit Guarantee Fund shall be
invested by the Board of Trustees in Government securities and in
deposits with other financial institutions as directed by thc Board of
Trustees.

52. The Minister shall appoint a Board of Trustecs to exercise
powers, functions and authority conferred on the Board of Trustees
by or under this Act.

§3.—(1) The Board of Trustees shall consist of—-
(a) the Registrar’s appointee;
(b) the Registrar of Cooperatives or his representative;
(¢) the Secretary to the Treasury or his representative;

(d) four members nominated by licensed SACCQOs and
approved by the Registrar; and

(e) the chief executive officer of a national association who
shall be ex officio member and secretary to the Board of Trustees.

(2) The Minister may, by regulations, pr(jvide for thec manner of
nominations under subsection (1) (c).

54.—(1) The Board of Trustees shall be responsible for the
management of the Deposit Guarantee I‘und and shall n
particular—

(a) provide oversight function in the management of the I‘und;
(b) manage and apply the Fund in accordance with this Act; and
(¢) levy contributions for the Fund in accordance with this Act.

(2) The Board of Trustees shall appoint an administrator of the
Fund.

(3) The Board of Trustees shall regulate the conduct of its aftairs.

55. The Board of Trustees shall pay its mecmbers such
remunerations or allowances for expenscs out of thc Deposit
Guarantee Fund as it may determine, after consultation with the
Registrar. ' .

56. The Deposit Guarantee Fund shall consist of

(a) funds contributed to the Depor . Guarantce lFund by
SACCOs in accordance with this Act;

(b) income investment interest accruing to thc Deposit
Guarantee Fund;
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. {(c) funds borrowed for the purposes of the Deposit Guarantec
Fund; and

(d) funds received as donations or grants to the Deposit
Guarantee Fund.

57.—(1) The Deposit Guarantee Fund shall provide protection for
deposits of members, but not shares, up to an amount as determined
by the Trustees, from time to time, and approved by the Registrar.

(2) The amount being the aggregate credit balance of any
accounts maintained by a member to a SACCO, less any liability of
the member to the SACCO, shall be a protected depostt.

(3) A deposits of a member shall be used to offset any liabilitics
owed by the SACCO under liquidation, including any liability under
a loan guarantee by such member.

(4) If a member has outstanding loans or credit facilitics owing to
a SACCO, the depostt of the member or guarantor, as the case may
be, shall offset the loan or credit facility before the mnember or
guarantor may receive any net from the members’ or guarantors’
protected deposits.

(5) A SACCO may, upon becoming insolvent, lodge a claim with
the Registrar, in such form as the Registrar may approve, for the
payment of claims out of the Deposit Guarantee Fund of any
guaranteed deposits.

(6) The Board of Trustees may, before paying any claim lodged
under this Act, require the claimant to furnish such documentary
proof to support such claim as may be prescribed by the Registrar.

(7) The Board of Trustees may refuse to make any payments to
any person who, in its opinion, had any responsibility for, or may
have benefited directly or indirectly from the circumstances leading
to, the SACCO becoming msolvent.

(8) The Board of Trustees may at any time cause inspection to be
carried out to ascertain the type, number and value of thc protected

deposits in any SACCO.

(9) Upon payment of protected deposits {rom thc Deposit
Guarantee Fund, the Board of Trustees shall be entitled to receive
from the SACCO or its liquidator, as the case may be, the amount
paid from the Deposit Guarantee Fund.

(10) Notwithstanding the provisions of any other law

(a) a claim for payment of a protected deposit by a creditor of

a SACCO shall not be brought after the expiry of two years from
the date of publication of commencement of such payment by the
Board of Trustees; and
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(b) a claim for payment of a dividend by a creditor ol a SACCO
shall not be brought after the expiry of onc year from the date of
commencement of such payment by the Board of 'Trustees.

(11) Subsection (10) shall not apply to a person who has, for
reasons beyond his control and to the satisfaction of the Board ol
Trustees, been unable to make his claim within the said period.

Contribution 58.—(1) A SACCO shall contribute to the Deposit Guarantce
to Deposit Fund and shall pay into the Deposit Guarantee Fund such annual
Guarantee | - . | :

Eund amount, and at such times, as the Board of Trustees may determine,

in consultation with the Registrar from time to time.

(2) The Board of Trustees shall serve on cvery SACCO a notice
specifying the amount and the period, which shall not be later than
twenty-one days after the date of service of the notice, within which

the amount shall be paid into the Deposit Guarantce Fund by the
SACCO.

(3) A SACCO which, for any reason, fails to pay its contribution
to the Deposit Guarantee Fund within the period specified in a
notice issued under subsection (2) shall be liable to pay to the FFund
a penalty interest charge not exceeding one-half per cent (1.5%) of
the unpaid amount for every day outside the notice period on which
the amount remains unpaid.

(4) Where it appears to the Board of Trustces that thc atfairs of a
SACCO are being conducted in a manner detrimental to its own
interests or to the interest of its members, the Board of Trustees may
increase the contributions of that SACCO beyond the maximum

amounts prescribed or terminate the protection of the deposits of
such SACCO.

(5) The Board of Trustees shall, as soon as reasonably practicable
after terminating the protection of the deposits of a SACCO undcr
subsection (4), cause the name of that SACCO to be published in the
Gazette and in at least one daily newspaper of national circulation.

(6) The Board of Trustees shall cause a list of all SACCOS whosc
deposits are protected to be published in the Gazerre and 1n at least
one daily newspaper of national circulation annually.

Deposit 59. The Board of Trustees shall, within four months after the

g“ﬂ?mﬁe 1 close of each financial year, submit to the Minister a rcport on the
unda annua

report operations of the Deposit Guarantee Fund for the year in question.

PART XI—MISCELLANEOU PROVISIONS

Default by 60. Any officer of a SACCO who fails to—

officers (a) take all reasonable steps to secure the compliance of the
SACCO with this Act;



